To: Senior Partners M. Bergman, and C. Reller

From: Associates: Curry, Gallagher, Miles, and Pimental
Date: Dec 14™, 2018

Re: Quincy- The Clean Water Act

Issues

A) Does a wetland that intermittently flows into a water that is a ‘traditio
water’ constitute a ‘water of the United States?’

B) If preventative measures are being enacted to avert the discharge of polluta

(NPDES) permit needed?

Short Answer

B) It depends. The CWA must have establish ‘ e pollutant

tion, purchased the land adjacent to
ased this land to begin a housing

Greg Quincy (our client), ow
Lake Lakey Boi in Ann Arbor Michig
development project, which is estimate or the majority of the year, the
land that Quincy purchased remains gras ring the spring, when rainfall is
the heaviest, Lake Lakey Baoverflows wi asonal wetlands. These seasonal
wetlands flow directly 1

stall a pipeline to prevent pollutants from being

Biter. He assumed he did not need a permit from the

PA) to install this pipeline because it was meant to uphold
cvent pollution.

incy, homeowners surrounding the property became concerned over the
s taking place on his construction site. Around six months into his

discharged into
gonmental Pt

the fill material. Sent along with the compliance order was a letter indicating
mply with the Environmental Protection Agency, the United States

conducted his own research prior to beginning his project as to whether these seasonal wetlands
would cause any complications. Additionally, he contacted the EPA through email, but did not
receive any information back.



Quincy believed he did not need to request a permit because although Lake Lakey Boi is
a navigable-in-fact water of the United States, water from his purchased land does not flow to
Lake Lakey Boi year-round. After receiving the letter from the EPA, he has hired multiple
experts to investigate his property to ensure that only a seasonal water flow exists betwaen his
land and Lake Lakey Boi, rather than continuous water flow throughout the year. It
discovered that water flow is only present from March through May of the year.
interested in guidance as to whether he should comply with the EPA or go to

Discussion
Abstract

waters of the United States from any form of pollution [§125
Engineers (Corps) and the Environmental Protection Agency (
the Clean Water Act. Specifically, Section 1311(a) of the

U.S.C.A. § (1311)]. Additionally, Section 1342 that if any

person obtains a permit from the EPA, then pg

ean Water Act, there have been
ase law, to further interpret and define

ambiguity of the term ‘navigable wat
various attempts made by the Corps, t
“navigable waters.”

Second, a more rec
Court in Rapanos v. United

avigable waters’ was made by the Supreme
that the Clean Water Act “makes it unlawful
] e waters” without a permit.” The plurality
standard det& onsidered a ‘navigable water’ it must be adjacent to a

i rather utilized a significant-nexus test, which determined that a
‘navigable water’ if “the wetlands, either alone or in combination, with
in the region, significantly affect the chemical, physical, and biological
waters more readily understood as ‘navigable.”

that the definition of “navigable waters” is vague. Uncertainty remains
ts as to what standard controls the definition.

ers”
Section 1311(a) and 1342(a) of the Clean Water Act, as well as various case law, it
is unlawful for
1) Any person to
2) Discharge a pollutant
3) Into ‘navigable waters,” which are



a) relatively permanent, standing, or flowing bodies of water, and
b) contain a clear surface connection or a significant-nexus to a
‘navigable-in-fact’ water, and
¢) affects the chemical, physical, biological integrity of other co
waters

4) Without a permit

Does a wetland that intermittently flows into a water that is a ‘tradity
water’ constitute a ‘water of the United States?’ This topic has two main iss
a navigable water and when a permit is needed.

material is categorized as a pollutant under Section 1362(6)
Additionally, Quincy admitted to not requesting a permit from
Agency.

As for the third element, the issue remains a
discharging a pollutant into are considered ‘navigg Act. This
third element can be addressed through the app
Bayview Homes and Rapanos v. United Staté

United States v. Bayview Homes
The Clean Water Act is specifi 1 diction thereof only applies to “waters
of the United States” and those that are @lle waters.” However that only

In 1985 Supreme S.v. 1 the issue of what constitutes a
“water of the United St ) i iew Homes, Inc. was in the midst of
ichi s done without permit from the Army
District Court to prevent Bayview from filling
of its property 1 1Ssl belief that wetlands were under the

considered na
1ssue of water United States.” Considering that the land was

he legal definition of being an area with saturated soil

s was groundwater, and that the wetland on the property was a tributary
e water, Supreme Court Held that the Corps was within its jurisdiction to

States’
section 1311 s
e lan

its the regulation thereof under the jurisdiction of the Clean Water Act
ction 1342. Furthermore, this applies to the Quincy fact pattern in the manner
ed by Quincy and the land to be filled is considered a wetland.
er, the question remains of whether or not a conventionally non-navigable water is
considered a “water of the United States” and valid enough to be under the purview by the Clean
Water Act.

This is somewhat covered in Third District Appeals court case U.S. v Pozsgai, which uses
the holdings of Bayview as basis for their rulings. The facts of Pozsgai are virtually identical to




Bayview but the method of argumentation is different. Here it was argued that wetlands could

never be considered waters of the United States as they are not navigable. This takes a strict view
of the CWA that was not fully investigated in Bayview and is therefore an important reafﬁrmlng
case. In this 1nstance the legal intent of the Act is taken into consideration and therefo

considered a water of the United states by its attachment to a navigable wate

Rapanos v. United States
The issue of what is or isn’t classified under the Clean Water Act eventually
head in Rapanos v. United States. In this 2006 case, two dev
challenged the definition of “waters of the United States” as pr
Rapanos, a developer in Michigan, was attempting

assertion due to the breadth of the int
Clean Water Act defines as “waters o
Carabell v. U.S. Army Corps of Engine
owned to construct a condominium, but permit from the EPA as it was
maintained that the land w; . WA prevents developers from

introducing any polluta
States”. In the case of the 1 as adjdCent to tributaries that lead to navigable
waters.

“navigable waterway”, which the
imilarly to Rapanos, the Carabells in

in the Clean Water Act, can include wetlands that
igable water. The court eventually was able to reach

’s plurality opinion, waters that are not actually navigable can still be
ater Act. Scalia maintained that the term “waters of the United States”

ional water flow cannot be considered a water of the United States. In
inction, whether or not wetlands are covered by the CWA was discussed.

rface connection” with a water of the United States. In this standard, it should not
be easy to determine “where the ‘water’ ends and the ‘wetland’ begins”.

Through the plurality opinion, important characteristics of wetlands and non-navigable
waters that are covered under the Clean Water Act are outlined. Provided that water is relatively
permanent and has a surface connection with a navigable body of water it is covered under the



Clean Water Act. This is favorable for the facts of the Quincy case. For a majority of the year,
the land that Quincy purchased is not a body of water, and occasional water flow can not be
considered a water of the United States, making it not covered under the Clean Water Act. In this
case, there is also not a continual surface connection with a water of the United States
favoring the facts presented by Quincy.

Concurring Opinion: Significant Nexus
The concurring opinion written by Justice Kennedy strongly disagr

there is a lack of evidence indicating that there is a si
Given the facts presented by Quincy, the g

Water Act. Whether or not Quincy’s land is 4 N ter quality
downstream can be debated.

Quincy’s case regarding the third pared to the United States District
Court case Simsbury-Avon Preservation [ )
219 (2007). Homeowners y b, Inc? was violating the Clean Water

gton River. Comparing this to Quincy’s case, due to
ake Lakey Boi, demonstrating that the wetlands satisfy

Lakey Boi, but this was also only observed for three months of the year. It
the wetlands owned by Quincy do not satisfy the second prong of the plurality
trating that it is likely these wetlands are not “waters of the United States.”

, although it is likely the wetlands are not “navigable waters” under the plurality
Justice Kennedy’s concurring significant-nexus test can also be applied to determine
this issue. The first prong addresses the presence of a “significant nexus.” It was found that due
to flooding that occurs in the spring, a “periodic physical nexus” was present between the vernal
pond and the Farmington River. Comparing this to Quincy’s case, the wetlands were created



when water from Lake Lakey Boi overflowed onto his property, creating a nexus between the
two bodies of water, satisfying this prong.

Next, the second prong addresses the effect on other covered waters. It was found that,
through insufficient evidence on lead concentrations from the discharge of munitions,
argument that the vernal pond was directly affecting the “chemical, physical, and bi
integrity” of the Farmington River was speculative. Comparing this to Quincy’s
evidence would need to be conducted as to whether the fill material was direc
‘integrity’ of Lake Lakey Boi, especially year-round.

Therefore, it can be concluded that through the comparison of the Si
Preservation Society v. Metacon Gun Club Inc. case, the wetlands on Quincy’s
do not constitute “navigable waters,” subject under the Clean Water Act.

Permit Requirement
Second, if the wetlands are established as being naV1ga
permit is needed arises. An example of when a permlt 138

into navigable waterways protected by the C
discharged into the Cumberland River, but ar8 1 1 1 oal ash ponds
adjacent to the river. The suit states that ; i on of the CWA because some of
these unpermitted pollutants reach th Yologically connected” through the
groundwater. The Sixth Circuit Court At there exists no historical or textual
basis for pollutants discharged in waters
by the CWA. For discharge of pollutants

ossil Plant to discharge certain pollutants into
erland River, which is protected by the CWA.
oses coal by “sluicing” and allowing the coal
river. The Gallatin Plant does have a (NPDES) permit

to settle in cé
to discharge

al connection” is not regulated.

case to the Quincy, because the pipeline he installed was

ected, he in fact did not need a permit because there was no mention of this
in the CWA. If in fact it mentioned, Quincy would have needed a (NPDES)
of his preventative measures.

Conclusion
In summary, it is likely that the wetlands Quincy was discharging a pollutant into do not
constitute ‘waters of the United States.” This was found through the application of U.S. v.



Bayview Homes and standards set forth in Rapanos v. United States to further define ‘navigable
waters’ under the Clean Water Act.

One option for Quincy is to remove the fill material and comply with the EPA. This
would ensure he has no such Clean Water Act violation claims brought against him, whgther the
wetlands are ‘navigable waters’ or not.

The best option for Quincy if the EPA or the United States were to bring
Act violation claim against him would be to go to court because he can prove
he owns are not ‘waters of the United States’ through multiple standards se
law. This would make it a highly actionable issue. Granted, all other options
the waters owned by Quincy being covered by the CWA, the inclusion of the e
negates all of these standards.

Rapanos v. United States
U.S. v. Riverside Bayview Homes, Inc.
U.S. v Pozsgai

Carabell v. U.S. Army Corps of Engineer.
Simsbury-Avon Preservag
Tennessee Clean Water




Diction Discrepancies in the Clean Water Act
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§ 1. Scope

Act (CWA) and the legal issues

n Water Act was a document drafted by the EPA which derives its power from
the congressional power to regulate interstate commerce and the waters related to such

commerce. Because of this the Clean Water Act is limited in scope to only the waters that are



effects of interstate commerce. Furthermore, the commerce clause has always been a tricky beast

and this is no different in the CWA.

The CWA explicitly states that;

1311(a)

be deemed to be permits issued under this subchapter, and permits issued under this
chapter shall be deemed to be permits issued under section 407 of this title, and shall continue
in force and effect for their term unless revoked, modified, or suspended in accordance with the

provisions of this chapter.



(5) No permit for a discharge into the navigable waters shall be issued under section 407 of this

title after October 18, 1972. Each application for a permit under section 407 of this title, pending

authority granted him by the preceding sentence only during the period which be October

shall be subject to such conditions a dministratg ermines are neceSsary to carry out the

provisions of this chapter. f the Administrator objects to such issuance.

33 U.S.C.A. § 1342.

This section of the CWA j result’it has required further legal

interpretation.

rity, Section 1362(5) of the Clean Water Act defines “person” as “an
partnership, association, State, municipality, commission, or political

any interstate body.” Additionally, Section 1362(6) of the CWA

(13

efines a t” as “dredged soil, solid waste, incinerator residue, sewage, garbage, sewage

ons, chemical wastes...discharged into water,” etc.

§ 4. Waters of the United States




To be considered a water of the United States and thus be protected by the Clean Water

Act it must be; a non-tributary feeding a water of the United States or a wetland adjacent to a

classical water of the United States, a geographical feature must be navigable, reasq

ight, nor sig connected to any other navigable water. That being said the case was
not considered justig@@le under the CWA and the stated infractions fell to state regulation.
ficking a significant nexus and was not considered navigable in its own

right a narrow j retation of the statute was established. This pattern carried over for a long

strictly textual interpretation was garnered for the application of such a statute.

However, that standard of application was widened significantly by a seminal case

through U.S. v Bayview Homes. Bayview had purchased land adjacent to a lake and planned on



filling the wetlands on their property in order to build on said land. The Army Corps of

Engineers refused this motion under the CWA 1342 unless a dredging exception could be

As stated in the first provision on waters of the United States, in order to be considered

such, the water must be considered navigable. From a strictly textualist standpoint this would



exclude the majority of waters such as small rivers and most lakes within the U.S. However,

under recent interpretation and as a result of the preference for a legislative intent approach.

ilarly, in notable case Cape Fear watch, Sierra Club and Waterkeeper Alliance v
Duke Energy Progress, an expansion was taken to include non-traditionally navigable waters.

Duke energy progress was caught dumping polluting substances into state sewers in order to



bypass water discharge cleanliness tests. This sewer ultimately empties into nearby Sutton lake,

an in its own right water of the United States. Plaintiffs argued that sewers are not waters of the

from a few feet across to spanning multiple acres. SWANCC sought to fill in these trenches, and



subsequently contacted the Army Corps of Engineers regarding whether or not a permit would be
needed under the Section 404 of the Clean Water Act. This brought to the forefront whether or

not this body of water can be considered a “navigable water” (“the waters of the Ung

and if it was under the jurisdiction of the Clean Water Act.

lands, as neither are now covered under the Clean Water Act. This interpretation muddles the

idea of what is or is not considered a navigable water, and diminishes federal control over lots of



wetland acreage, leaving its protection and control under state or local power. This act limits

which waters are able to be regulated by the CWA to those that are adjacent to open water as

well as brings attention to following the plain meaning of the text of the Clean Wat . Solid

Waste Agency of Northern Cook County. v. Army Corps of Engineers, et al.

(2001)

§ 6. Application of Standards Controlling ‘Navigable Wa

An attempted interpretation of the definition of ‘nasi

Wyoming case involved the United States as the plaintiff and David L. Hamilton, as well as,

Hamilton Properties, as the defendants. The United States brought a Clean Water Act violation



claim again Hamilton, arguing that his company was discharging a pollutant, specifically fill

material, into a creek, without a permit. Additionally, the EPA notified Hamilton to remove the

Initially, as discussed in §3 of this Rep person,” “discharging a pollutant,”
“any point source,” and ““vy it’ . ilton, or specifically Hamilton
Properties, discharged fill i i orized as a pollutant, into Slick Creek, which

can be catego

1ly on this standard, rather than comparing both to the evidence. The court’s

decision to follow one standard over another demonstrates that it had the choice to decide which



standard to follow, but to avoid complication, it allowed the plurality standard to guide it through

its ruling.

subject to the Clean Water Act. The co

that “manmade ditches an

‘navigable water’ subject to the Clean Water

ncies in the Clean Water Act’s definition of

involving the n Water Act. It is demonstrated that although Rapanos v. United States was

, the lower courts remain uncertain.
Second, the application of the Rapanos plurality standard, as well as Justice Kennedy’s

significant-nexus standard, is evident in United States v. Cundiff, 480 F.Supp.2d, 940 (2007).



The United States brought a Clean Water Act violation claim in the U.S. District Court for the

Western District of Kentucky against the Cundiff’s, arguing that wetlands owned by the

these wetland egative impact on the “chemical, physical, and biological integrity” of the

ell as the Green River, is clear. Evidence demonstrated that prior to the discharge of
pollutants into the wetlands, those wetlands were providing ecological benefits to the

surrounding navigable-in-fact waters. For example, these wetlands function as a storage of water.



However, the court determined that the wetlands have not been able to carry out their duty due to

the polluted waters, causing significant issues to the Creeks and the Green River, demonstrating

that the wetlands are “navigable waters.”

b

he CWA. Opposing evidence lead the courts to determine whether the

ing shot into the wetlands were indeed being discharged into a “water of the United

States.”



Similar to Simsbury, this court decided to rely on both the Rapanos plurality standard and

Justice Kennedy’s significant-nexus, rather than choosing a single standard to control their case.

First, it is evident that although the first element of the plurality standard is satisfig second
element is not. Regarding the first prong, which addresses “adjacency” and

found that the vernal pond ‘at least neighbors’ the navigable-in-fact Farmingto

demonstrating that this prong is met. Regarding the second prong, which addresses t

“continuous surface connection,” it was found that although a ow is evident betwee

to determine that the vernal pond does

Next, the court tur

integrity” of t mington River in a negative manor. The court determined that the evidence

pro imsbury-Avon Preservation Society demonstrating that munitions were negatively

impacting the waters was merely speculative, and therefore, insufficient to constitute the vernal



pond as a “navigable water.” Simsbury-Avon Preservation Society, LLC. v. Metacon Gun Club

Inc., 472 F.Supp.2d 219 (2007).

In summary, it is made evident that through the application of both, the pl
and the significant-nexus test, the vernal pond was found to not be a “water
subject to a Clean Water Act violation. Rather than applying one standard, the

discrepancies in the Clean Water Act has led this district court, as well as many othe

question which standard to follow. Additionally, as made evide ugh these district cou
opinions, there is a lack of guidance from the Circu 8 i ard will

guide each lower court when faced with Cleag

§ 7. Permit Standards

The Clean Water arding permits outlined in section

e court's interpretation of a navigable water is so broad that as time progresses there
should be more analysis added to section 1311. Through this analysis one will be able to further

determine when a permit is necessary other than just for navigable waters. The first example



when we see a permit is necessary is in Tennessee Clean Water Network v Tennessee Valley

Authority, No. 17-6155 6th Cir. (2018). In this case, the district court came to the conclusion that

second case that discusses the use of permits is Upstate Forever v. Kinder Morgan Energy

Partners, L.P. No. 17-1640 4th Cir. (2018). This case asks whether a suit can be brought when



the discharge of a pollutant has been contained from a broken pipeline but there is still discharge

being released into surface waterways. Kinder Morgan argues that there is a violation of the

ocean and to preserve the surrounding wetland. Levees are used to connect C-11 and WCA-3 and

when water is pumped across the levee this creates algae and foreign plants to grow.



The Supreme Court heard this case after the case was heard by the district court and 11th

circuit court of appeals. Both of these courts decided that between the C-11 and CWA-3 that they

questions to which these cases sought to clarify but even after these cases were heard the answers



to whether a permit is needed is not entirely clear cut and certain niche situations can trigger

questions that need to be clarified.

§ 8. Ability to Challenge the CWA

The vagueness and subjectivity of the Clean Water Act has led to lar
as to what is or isn’t under its control. Because of this, issues of whether or not ch

made to the Clean Water Act (and under what circumstances challenges must occ

covered under the Clean Water Act and that the Sacketts had to restore the parcel to its original

state. The Sacketts took the issue to the U.S. District Court for the District of Idaho and stated



that the compliance order was “arbitrary and capricious” per the Administrative Procedure Act
and that the EPA’s refusal to hold a hearing in the matter violated the Sacketts’ due process

rights. The Sacketts also attempted to obtain clarity on the vagueness of the Clean Act.

are covered under the Act and provided consistency over the application of the CWA over

streams and wetlands as well as include bodies of water that were not previously covered. There



was also an attempt to modify the definition of “waters of the United States” to provide clarity
and remove ambiguity. The issuance of the Clean Water Rule by the EPA is a final rule, or a rule

that is enacted without having to go through the stages of proposal and commentary,

district court jurisdiction as it created a definition outside of section 1369. In a unanimous

decision by the Supreme Court, it was determined that definitions of “waters of the United



States” were outside of the purview of section 1369, and would therefore have to be taken up

with federal district courts consistent with the Administrative Procedures Act.

t in alterations to the scope of the

ities from being created as well as

prevents subjective interpigiati i . National Association of

uncertainty of the Act and outline the process by which to alter it as new issues arise. Albeit the

case law suggests that it is better to lean towards the justiciability of the CWA than away from it,



it is potentially possible to argue against the jurisdiction of the CWA on any case where the

expectations are not directly outlined. That being said, the Clean Water Act is a long way from

clear and the law will likely change in the future. This Law Report is based on curr

T the

understanding as of Dec 1, 2018, and new cases or changes via legislation ma

relevance of this report.
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